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DARTMOOR COMMONERS’ COUNCIL

SHEEP CLEARANCE DAYS
PROHIBITION NOTICE

IN ACCORDANCE WITH THE DARTMOOR COMMONS ACT 
1985 & REGULATION 8

ALL SHEEP ARE PROHIBITED FROM THE COMMONS OF 
DARTMOOR DURING THE FOLLOWING DATES

1ST PROHIBITION PERIOD 

SOUTHERN HALF OF THE MOOR

Roborough Down, Dunnabridge common and all common land which 
lies to the south of the Yelverton/Princetown/Two Bridges Road (B3312) 

line along the River Dart to Buckfastleigh, must be cleared of sheep 
before midnight on 11 November to midnight on 25 November inclusive.

2ND PROHIBITION PERIOD

NORTHERN HALF OF THE MOOR

All common land to north of the above stated dividing line must be 
cleared of sheep

before midnight on 18 November to midnight on 2 December inclusive.

Each Prohibition Period runs for 14 days and all commoners grazing sheep on Dartmoor are 
legally required to remove their sheep from the commons before the stated period in each section 
of the moor for the benefit of good animal husbandry.  Commoners NOT clearing their sheep will 
be guilty of an offence and upon conviction may be fined.

For further information contact: Dartmoor Commoners’ Council, 1 Canal Road, Tavistock, PL19 8AR Tel: 01822 618892 

Date: September 2023 
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16 September 2024 

 

 

     Our ref: LP2024/08246 

     Your ref: RGA/MAT/01199569/1 

 

 

By email only to:  

Rgama@leighday.co.uk 

Cday@leighday.co.uk  

       

Copy to:  

Ds6@footanstey.com 

Arron.jolliffe@footanstey.com  

 

 

 

 

 

Natural England  

Kings Pool  

1-2 Peasholme Green 

York 

YO1 7PX 

 

 

 

  

Dear Leigh Day 

Proposed Claim for Judicial Review against Dartmoor Commoners Council (DCC). 

Thank you for your correspondence dated 15 August 2024, the content of which has been 

noted. 

We believe that it would be useful at this stage to set out Natural England’s multi-faceted 

role in relation to the Dartmoor Commons. Natural England has various statutory powers 

and duties. However, for the purpose of your letter, the principal functions of Natural 

England in this area are to administer the consenting regime under s.28E of the Wildlife and 

Countryside Act 1981 (WCA), to provide advice to the Rural Payments Agency (RPA) in their 

administration of agri-environment schemes, taking into account our duty as a s.28G WCA 

body and the requirements of the Conservation of Habitats and Species Regulation 2017 

(the Habitats Regulations). 

Firstly, we will address Natural England’s responsibility for administering and making 

decisions upon consent applications relating to Sites of Special Scientific Interest (SSSIs) 

pursuant to s.28E WCA.  Section 28E of the WCA states as follows: 

Section 28E 

 (1) The owner or occupier of any land included in a site of special scientific interest 

shall not while the notification under section 28(1)(b) remains in force carry out, or 

cause or permit to be carried out, on that land any operation specified in the notification 

unless 
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(a) one of them has, after service of the notification, given [Natural England] notice of a 

proposal to carry out the operation specifying its nature and the land on which it is 

proposed to carry it out; and 

(b) one of the conditions specified in subsection (3) is fulfilled. 

(2) Subsection (1) does not apply to an owner or occupier being an authority to which 

section 28G applies acting in the exercise of its functions. 

(3) The conditions are— 

(a) that the operation is carried out with [Natural England's] written consent; 

(b) that the operation is carried out in accordance with the terms of an agreement under 

section 16 of the 1949 Act, section 15 of the 1968 Act or section 7 of the Natural 

Environment and Rural Communities Act 2006] [, section 7 of the Natural Environment 

and Rural Communities Act 2006 or section 16 of the Environment (Wales) Act 2016]; 

c) that the operation is carried out in accordance with a management scheme under 

section 28J or a management notice under section 28K 

In the circumstances set out in s.28E above, Natural England acts as the regulator of the 

consenting regime, making evidence-based decisions on the appropriateness of the 

carrying out of activities that appear on the List of Operations Requiring Natural England’s 

Consent, also known as the ORNEC list.  There is an ORNEC list for every SSSI and the 

particular ORNECs that appear on the list can vary from site to site, depending on the 

notified features of each site.  

It therefore follows that the activities that require Natural England’s consent may vary from 

site to site, potentially across sites that are geographically very close to one another. 

Consequently, Natural England may not be able to apply controls on the activities 

undertaken on SSSIs in a uniform manner. 

A second function that Natural England undertakes in relation to SSSIs, such as the notified 

areas of the Dartmoor Commons, is to provide regulatory advice to the RPA in relation to the 

agri-environment schemes that the RPA administers. It is important to recognise the 

distinction here, namely that the RPA administers these schemes and Natural England’s 

role is to provide advice.   

The assertion made by the solicitors for the DCC in their response to your Pre Action 

Protocol letter dated 9 August 2024, namely that ‘NE has entered into numerous Agri-

environment agreements, such as Higher-Level Stewardship Agreements (HLS) agreements 

with commoners which set the number of livestock that may be grazed’ is, therefore, not a 

correct reflection of Natural England’s role.  Natural England provides advice to the 

agreement holder and the RPA on the appropriate management regime to achieve 
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favourable condition. Stock numbers form part of this advice alongside other management 

measures. 

When carrying out its consenting and advisory roles on Dartmoor, Natural England 

recognises that it is a s.28G authority and therefore subject to the duty in s.28G(2) WCA: 

Section 28G: 

(1) An authority to which this section applies (referred to in this section and in sections 

28H and 28I as “a section 28G authority”) shall have the duty set out in subsection (2) 

in exercising its functions so far as their exercise is likely to affect the flora, fauna or 

geological or physiographical features by reason of which a site of special scientific 

interest is of special interest. 

(2) The duty is to take reasonable steps, consistent with the proper exercise of the 

authority’s functions, to further the conservation and enhancement of the flora, fauna 

or geological or physiographical features by reason of which the site is of special 

scientific interest. 

In making consent decisions in relation to its function to administer the s.28E consenting 

regime, or when providing advice to the RPA, (or indeed in relation to the carrying out of any 

other applicable function), NE must, subject to the proper exercise of its functions, take 

reasonable steps to further the conservation and enhancement of the flora, fauna or 

geological or physiographical features by reason of which the site is a SSSI.   

It is Natural England’s view that the DCC has a broader role in relation to the management 

of the Dartmoor Commons than the specific role held by Natural England, which is to ensure 

the protection of those features for which the site is designated a Special Area of 

Conservation (SAC) and SSSI.  

Most of the Dartmoor Commons fall within a SAC. Where Natural England considers that a 

notice of a proposal under s.28E is likely to have a significant effect on the SAC, it carries out 

an appropriate assessment of the implications on the site’s conservation objectives, 

pursuant to reg. 24 of the Habitats Regulations. Natural England may give consent where it 

has ascertained that there is no adverse effect on site integrity. Natural England provides 

advice to the RPA under reg. 63(3) of the Habitats Regulations.  It also has general duties 

under reg. 9 of the Habitats Regulations.  

In light of its duties described above, Natural England is of the view that it would not be the 

appropriate defendant in relation to the proposed judicial review claim.  It is also Natural 

England’s view that it is not necessary for it to be an interested party in those proposed 

proceedings. 

Natural England remains committed to working very closely with its partners to secure the 

restoration of nature on Dartmoor.  
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I trust that the above is of assistance in clarifying Natural England’s position and duties on 

the matter.  

 

Yours faithfully 
 

 
 

Principal Barrister 
For and on behalf of Natural England 
 

Email: Mark.Robinson@naturalengland.org.uk; NE.LegalServices@naturalengland.org.uk 
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Dartmoor Commoners’ Council             Office Hours: Monday to Friday

1 Canal Road, Tavistock,                                                                            9:00 am to 1:00 pm

PL19 8AR                                                                                                     Tel: 01822 618892

                                                                                Email: office@dartmoorcommoners.org.uk

Letter by email: Natural England 

                          Enforcement & Appeals Team                                                                      

                          enforcement@naturalengland.org.uk                               22 September 2023

                          

Dear Sir or Madam

Willingswall & Hentor Warren Common (unit 61 of South Dartmoor SSSI)

Wildlife & Countryside Act 1981 as amended

We write further to your letter dated 31 July 2023 setting out your intentions going forward in 

relation to the management of this common and the SSSI.

Dartmoor Commoners’ Council has serious concerns regarding the Stop Notice that you 

intend to place on Unit 61 of South Dartmoor SSSI that you class as just Willingswall & Hentor 

Warren, which will prohibit grazing for the period 1 November to 30 April.  We also note that 

Unit 61 covers some of the “Trowlesworthy” part of CL190 (referred to as Area C).  The full 

details of these areas can be obtained from the Land Charges Department at Devon County 

Council, the Commons Registrations Authority.

We understand that the Stop Notice has not been served on all of those who have rights to 

graze this area.  As the statutory body, established under the Dartmoor Commons Act 1985, 

Dartmoor Commoners’ Council was constituted primarily to maintain and promote the proper 

standards of livestock husbandry and management of the commons.  We therefore ask that 

you provide us with details of those you have served with the Stop Notice and on what dates 

Notice was sent.

Council considers the grazing parameters set out in your draft management recommendations 

that accompanied your letter of 28th July 2022 to be irrational.  The area in question is 1330 

hectares.  Grazing just 80 units of livestock, within the period 1 May to 31 October, will cause 

a huge change in the vegetation and nature of the common.  We contest that it certainly would 

not serve your claimed purpose, but will instead lead to a huge increase in uneaten vegetation 

and attendant fire risks.  It would be reckless to condone such low levels of grazing.

Moreover, this area of land is wholly open to, and unfenced against a number of other 

commons, as well as other areas of the same common.  This is not like an unfenced area that 

occupiers have voluntarily agreed to stock at very low levels for financial reward.  Removing 

livestock between 1 November and 30 April will create an unnatural vacuum and livestock 
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from the other areas will stray onto the area in question:  A situation forced by you issuing a 

Stop Notice.  As such, Council will hold the view that Natural England will be liable for the 

straying of livestock and the damage to accustomed lears that it is likely to precipitate.  

Furthermore, we would question how you intend to ‘police’ the issue of straying stock?  Driving 

off pregnant livestock that stray onto the area within the Stop Notice during the winter months 

may cause injury to the animals or cause them to spontaneously abort.  This is a very serious 

matter and we urge you to give careful consideration to the fallout that may occur.  

We understand that you are aware of an independent ecology assessment recently 

undertaken on a large proportion of this common by a professional ecologist who you often 

use.  Interestingly, their report does not call for destocking in the manner you recommend.

Given the above, we ask that you withdraw this unworkable and unrealistic Stop Notice with 

immediate effect.

The Council remains open to engaging with you and the RPA at the highest level to endeavour 

to find a workable and sensible solution to this situation.

Yours sincerely

Mr Philip French

Chairman

Dartmoor Commoners’ Council

17

408



18

409



��������������	��
�����������������������������������������

������������������������������������ !������

��������������	
������	�����	���
��
�� ��
� ���
��	��
���������� �	���������	��

����� �
��
�� ��� ������ ������	� �	�� ���� ���
���
�� �	�� ����
���
�� ����	�� ��
�

�������	��������
���	���

���	������������ ��
� ��	��	������ ��
��
��
���	�� ������ �������� ���
	����	�����
��
��

�����	��
	����	�
	���������������
��������������������

��
�
� ��� �� ����	�� �
���
� ��� �
��
� �� ��	�� ��
�  �	��
�
	�� !����� "�� !#� ���

�
�	���
� ��������$�� ���
�	�	
�� � ����� ������ �
� �	�
�
	�
	���� ����
�� �����

����	
�������	����
��
��������	���������
��������
����
��%�&�������'	���	��"&'#�

�	�����������&����	���(����)���������"�&()#��	���������
��������
�������	

���

����	������������������
�������
�����
��� !�	

�������
��������	��������������
����

��
������������������ ���	����
	���� �	��
��
���
�������	���
�����
���� ��
� 
*�
���

�	���
��
��
��������
�����	
����	�����	
���������������
����
�����

��������������	
������	���������	��	�
� �������� ���
�
����� ����������� ��
� ���
����

��
� ���+�	�� ����	
�� �	�� �	��	�
� ��� 
	����
� ��
� ����
���� ���+�	�� ���
������ � ,	�

���	�� ��-� ���	��� ����� ����� ����� ����	
��� �	�� ����
����
��� ��� 
	���
� ��
�

����	�	�� �	�� ���+�	�� ���
����� ��
��
��� �
��
�
	�
�-� ���
��	�� ��
� 
*�
����
� �	��

�	���
��
� �������
����
���
���
�� ����	����	������
�� ��
��� ���
�����	����

�������

����
����
����	�����
����
����	�������
�����	����.��������
��
��
������
���������
�

��
��	
�	�	������
�����
�����	���	���������-���
����	���������	��	�
�������
���
���

�	
�	���

���	����
/�
�����������
��� !�������
�������
����
����
	���
�����
���������	��

�
��

	����������
�%���
�
�����
���	��
�������
����
	��-��	���������	�����	�������

�����
��� �
�	�� �������
��� �
����
��� � �����
����
-� ��� �� �
����
� ��� ������
�

����	�����	�-�����������	
���)��������	����������
��	����
���������
����	��

���
	���
��������	����������
	������
��	��������
���	��	����

���	��� ��������� �� �������� ���+�	�� �����
��-� �������	�� ����
-� ��

�� �	�� ��	�
�� ���

�
���
�� �
��
�� �
�
�����	� ��	��
�
	�� ����� 
	���
�� ����
����
��� �
��	��
� ��
�

�������� ����
� ��� ���+�	�� ���
����� ��� �	� �	�
����� ����� ��� ��������� ����	$��


	����	�
	������
�
���,������
��
�������&'�����������������������
�����	��000,����

1��
�
�-����	��������	
�	�������������	�����	����000,�����	���	

�������������

�
����� ��� ����	
��$� ����	��� � ���	��� ������ ��
�
���
� �
���
� �������	���
�� ���

19

410



�������� ��	��
�	���� �	������������ �
�����
�� 	��� ����� ��
�� ��	�� 	��� ���	���� ���	�

�
�� ������� � �	� ������ ��� ��
�	���	���� ��� ��� ����� �������� 	�� ��
���	� ��	�� ���	����

���
��� ����
�����
��		��������	�
��	�����
���
����
	�����
�	������	��

���
���� ��!���	�� �� ����
���� ��������� 	�� �����
� �� ��	�"��
�	��
��� ��
�������� � #���

�����	��
������
������	��
���$�������������������������	�������������������	��%��

��	�� 	��� ��&�� ��� ������ ����		��� ���� �����
�� �
��������� �
�� �
����
�
	��� ������

�������	��������
���������������
������
�����
�����
��������
�������	����%��
��

��	���	� ��
��	����� � ����� ������ ������ �	���� 	�� ��	��
� 	�� �
����	����� ������� �������

���&�
������������
�	������	�����
�����������������	���
�������
������������
�������

�����	��	������������������

���
���� �������� 	��� '����� �� ���
��������
	� 	��	� ���	���� ���
��� �

���
�������%���
��
���������������
����	���
	�
���	�������������
�����������
���	��	��

��
� �
	��
��� ������� ��� �	�� �	���	���� �
�� �����	��
� 	�� ���
	��%� ��%�� ��� ���
�����
�� �	��

�����	���
������

#���	����%����	�������
��� ����
����

()�*�����+,+-�

20

411



����������	
��������
�������������


���� ����������	� 
�������� ������� ������������� 	��	� ��	���� ����������

�����������������������������������	������������	�� ���	�����������	����	�����

	�������!���	������������	��	�	�������	��	��	�����������	����� ����������������

�����������	������	� �������� ���� �������	���  ��	�����������������"���	����#�

$! ��	����	��������	���������	��������	�	������������	�������������� �������

�����������������������	���������� �������!�

"! ������	�� �	�� �� ������	� ���� ����	������ ��	���	���� 	�� �� ������� ����� ��	��

�	���	����������������	�����	!�

��� �	�� �������� 	�� 	��� ������%� �������� �����		��� 	�� ������	���� �	�� ���� ��	�����

������	������	� �������� ���� �������	���  ��	�������!�

�����������	�����������	���  ��	�������%��	������	����	���������	������	� ���	!���

�����
������
������


$! &	� ���������� �������� "'"(� ���	���%� �	� ���� ���	��%� 	��	� ������� �����	�

������������%�	�����	������������&�	�$)*+�	������������	�������	�����	��

	�������	�������� ����������������	�!� � ����� �����	����� ��� 	���&�	� 	��������

�������� ,������ 	�� ��� ��������� ��� ���� ���	���� ����	����%� ��������	�� ��

����	�����	��	�	�������	���������	��	��������	�!�

"! ���� ����	��� ��	�� 	�� ������ ����	�� �������� ��� &���� "'"-� ��������

���� ���	���� ��� ���� 	�� ��	���	� ��	���� ��	���� ��	���� 	��� �����	�� � �

������� .���� 
�/+� �����	��� ���� ���� 	���� �����	�� ��� 	�� ��� ����	������ ���

������������	��	�����������&�	�"''/%����������������������������	���

��������!��&��������������������������������������	���	��	�����������	��

�������� ����� 	��	� ��� 	��� �������� �����	�	���� &�	���	�%� � � ���	����� ���

����	� ���%� 	�������������� ��������� ����� 0��	���� $)� � � 	��� ��������&�	�

"''/�	������	�	������	���!����

(! ���������� 0	������� 1���� ����� ����� �������� ���� 	����%� 	���	��� ��	�� ��

�� 	� ������ � ������	� 	�� ��������,������� ������	���� � � ��	���	%� ����� ���

�����	���	���������� ���	� ���	���!�

-! ���� ���	���� � � �� .����� ���������� &������	���� 
.�&�� 0���	��� 0����	�

2����	����������������	���	�� ��.�&�0���	�����	��������	�������	�������

�	��� ���� 	�� ����� ������%� ���	� ���	���� 3� ���������� ��	�� ��������� ����

�����	� ������������������������������������!���	����������	��	�������	����

���	������������������� �����	���!�

21

412



��� ��� �����	
�
	� ���� �������� ��� ���� ���
� � ��	�� ��� �
� � 	
������ ������� ����
��

�����	���� ������ ����� �� ���� �������

�� �	� �������� ������� ����	� �
� ��
	� ���

�������	
�������� ��� �
��	
� ��� �������� �	� �
	��
� ��
� ���
� ��
��� ��� �
������ �

	
��������

�����
����
�� ����
����������� ��������� ��� �� !�� ��
� ���
� �	�	���
�� 
"�
��
	� �����

��
���������#
�
#��#
	��	�	
#
���
	���$��
"�
�������
������
������������
����

�������
��������	�����������������
���$�
�������	��

	������
����
	������������

���
����������%
��
���

���������	
�������

�� $�
�����
���&���	
����������������������%
��
�������
��
#�
�
	��	���������

%
��
�����
����������
�
	�������	��������
	������
������
���$�������#
�

��
� �
��������������� ��
�'������� ���������� �	���#
� ������
��� � ��
��

�������
���
���������������	������
��
�
����#
�����
�
��

	������
��
��
��

�������������
��

��(����������
����)������������	�*���
��
��

+� ,���*���
������������������-*���
��
���.������	�������
���
	���$����

.�����������
���
	����	
����������������
�����������
����
�

/� 0�
������ �����������

���	�����������������
��
��������
����
� ��
�	���
��

�	��������������������������
�����������
�)�����
�����
	�����
�����
������	�


��
���#
���� � ,#
��� �������� %
��
�� ����� �
� � �
��
�� ��� � ������� � � ,���

������ ��� 
���
� ����� ������
���� (���� )����������� �	� /�	� ����
�� ��

	

�
	��
�
��������	
����������
��������
	��������������
���1

� ��#
�����1������	��2���
�
��2$32����
�2����
��4�����	�������
�����5���6

� ������������
�1�
������
������

� ��	���
�7�����
�#����1��
���
��������2������2
���
�
��������(8%.�

� �������7�����
	��
��

�����������������
�	
�������������
���������
���������

,������������������
�����������
��
	��
���������
��
��������
�������
�

	
��#
��������������������
����
���
��
9�
��
	��

,������������������
���
���������
��
��������
�	��	��
��
�
�����������

���

����������������	
��������������������
������
����������

:� �����	
�������	�������-�
�������������
������������
���������%
��
�������

�
	�����
�����������

22

413



�� ������	
 ��
 ����
 ���
 �����	
 ������	
 ������
 ��
 �
 ��
 ���
 ���	�����
 ��


����

����������
���
�
��
�
�������	
���������	
����������
������
��


���
���	�
���
�
�	�
���
�����
��
�������
�������
�����
�������
 
��


��
��������
��
���!	�

"���
��
���	��
��
�����������
���
������	
�����
��


�����
��
������
 ���
 ���������!�
 ��
 ��#
 ��
������
$��#���
������
����


%&'�
 '���������
 '	���
 %�������
 (��
 '���������
 ���
 %�������
 )���
 *�


��������
�����
+��
 
$��
����	����,�


��������	
�������� ��� �������� ������������� �	�� ��� ������ ���


�������

������������	�
�������������������������������������

23

414



Environmental Land Management: Policy Discussion Consultation 

Your Dartmoor: DNPA Management Plan Consultation

Financial Assistance Statutory Instrument Consultation

Public Space Protection Order (PSPO) Consultation

Changes to the measurement (metric) used to report on the condition of SSSIs in 

England

Improvements to Animal Welfare in Transport

Bovine Tuberculosis Proposals to help eradicate the disease in England

Public Space Protection Order (PSPO) Consultation – Dogs

National Food Strategy for England

Animal Welfare Committee: Castration & Tail Docking of Lambs - Call for

Views

Landscape Review – call for evidence

Government Response to the Landscapes Review

Nature Recovery Green Paper: Protected Sites & Species

Improvements to Equine Identification & Traceability in England

Environment Act 2021: environmental targets

Dartmoor National Park Authority Byelaws

Changes to Bovine Identification, Registration & Movement – Consultation
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IN THE HIGH COURT OF JUSTICE  Claim No: AC-2024-LON-002896 

KING’S BENCH DIVISION 

ADMINISTRATIVE COURT 

IN AN APPLICATION FOR JUDICIAL REVIEW 

BETWEEN 

THE KING 

(on the application of WILD JUSTICE) 

Claimant 

-and- 

 

DARTMOOR COMMONERS’ COUNCIL 

Defendant 

_____________________________________ 

CLAIMANT’S REPLY 

_____________________________________ 

 

References: [CB/x]: Core Claim Bundle, page x; [SB/x]: Supplementary Bundle, page 
x; [DCC/x]: Exhibits to the Witness Statement of Danielle Spalding, page x; [SGD/x]: 
Defendant’s Summary Grounds of Defence, paragraph x; [SFG/x]: Claimant’s 
Statement of Facts and Grounds, paragraph x. ‘x’ is the page / paragraph number.

Recommended reading (see also SFG recommended reading): 

· Letter from Natural England to Claimant’s solicitors, dated 16 September 2024 

[DCC/12-15]. 

GENERAL POINTS 

1. The Defendant’s Summary Grounds largely consist of criticisms of the Claimant 

rather than engagement with the legal arguments. The Claimant therefore first 

responds to these points before addressing the actual legal matters in issue. 

2. First, the Defendant alleges the claim is a “fundamental disagreement with”, 

and undermines, the Fursdon Report [SGD/4, 67-68]. That is wrong. The 

Fursdon Report has not changed the Defendant’s duties in the Dartmoor 

Commons Act 1985 (“DCA 1985”), the Wildlife and Countryside Act 1981 

(“WCA 1981”) and the Conservation of Habitats and Species Regulations 2017 

(“Habitats Regulations”). The Fursdon Report cannot justify non-compliance 

with the law.  
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3. Nor can the Defendant rely on its involvement in the Fursdon Review as 

demonstrating it has complied with its statutory duties [SGD/74, 82, 88(4)]. The 

legislation places specific responsibilities upon the Defendant which plainly 

were not discharged simply by making submissions to a wide-ranging review. 

4. Second, the Defendant says this claim ought to have been brought against the 

Department for Environment, Food and Rural Affairs (“Defra”) and/or Natural 

England (“NE”) [SGD/4, 70-3, 93]. That other public bodies have potentially 

overlapping functions does not absolve the Defendant from compliance with its 

own statutory obligations. The Defendant’s failure to do so is in issue here, not 

the actions of others. Indeed, the Defendant’s effort to shift focus elsewhere is 

an example of the “finger-pointing” it claims to deprecate [SGD/68]. 

5. Moreover, the Defendant’s powers extend beyond NE’s limited remit (including 

geographically). This was explained by NE in its letter dated 16 September 

2024, in which NE concluded that “DCC has a broader role in relation to the 

management of the Dartmoor Commons than the specific role held by Natural 

England, which is to ensure the protection of those features for which the site 

is designated a Special Area of Conservation (SAC) and SSSI” [DCC/14]. The 

fact that, in relation to SSSI land, decreasing stocking numbers may require 

NE’s consent (see [SGD/71]) is nothing to the point; DCC plainly could work 

with NE to avoid a commoner being caught between the two regulatory regimes. 

The Defendant’s suggestion that it is prohibited from exercising its powers to 

control overstocking on SSSI land itself constitutes a concerning fettering of 

discretion.    

6. Third, the Defendant appears to be labouring under the false impression that it 

is for the Claimant to demonstrate that overgrazing is the cause of Dartmoor’s 

poor condition [SGD/69, 81]. The Defendant’s statutory duties require taking 

steps for “the maintenance of the commons”, which includes “assessment of 

the number of animals which can properly be depastured on the commons from 

time to time”. Given NE’s consistent position that Dartmoor has been 

overgrazed1 it was incumbent upon the Defendant to carry out such 

 
1 The Claimant points, for example, to NE’s submission to the Fursdon Report which included a document 

entitled “Summary of Ecological Evidence for the Dartmoor Independent Evidence Review” which stated that 

the “main reasons” for Dartmoor’s habitats and ecosystems being in “a significantly degraded condition” 
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assessment to inform its decision as to whether to take action to reduce 

livestock numbers on the commons. It has not done so.   

REPLY ON GROUNDS OF CHALLENGE 

7. As explained below, the Defendant’s response offers no knockout blows. The 

grounds are all plainly arguable and need full consideration by the court at a 

substantive hearing. 

Ground 1: Breach of section 5 (alone and in conjunction with section 4) DCA 
1985 

8. The Defendant has erected a straw man by incorrectly characterising ground 1 

as an irrationality challenge. Ground 1 alleges, as its title shows, that the 

Defendant has breached section 5(1) of the DCA 1985 because – due to its 

failure to ever issue limitation notices under regulation 9 in at least the last ten 

years – it has effectively failed to enact regulations which achieve the statutorily 

specified outcome of “ensur[ing] that the commons are not overstocked” (see 

[SFG/33]). That is distinct from a decision by DCC as to whether to issue a 

limitation notice in any individual circumstance, a challenge to which would 

(barring other public law error) indeed be subject to the irrationality threshold. 

The Defendant simply hasn’t made – nor apparently even considered making – 

any decisions of this nature. 

9. The Defendant’s only answer to the alternative formulation of ground 1 – that it 

has breached the DCA 1985 through a failure to even consider issuing limitation 

notices – is to point to the Fursdon Review [SGD/82]. DCC’s participation in the 

review does not constitute consideration of whether to exercise its power to 

issue limitation notices. Moreover, recommendations arising from the Fursdon 

Report cannot change the legal duties on the Defendant. 

10. Finally, the Defendant’s contention that its DCA 1985 duties do not encompass 

the “ecological condition of Dartmoor” is simply wrong (and no answer anyway 

to this ground) given its functions include “maintenance of the commons” (DCA 

1985, section 4(1)). 

 

included “overgrazing”, with the solutions including “significant changes and reductions in grazing”. This 

document was only recently disclosed to the Claimant and is appended to this Reply.  
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Ground 2: Failure to assess appropriate stocking levels in breach of section 4(1) 
DCA 1985 and/or frustration of the DCA 1985’s statutory purpose 

11. The Defendant’s response to ground 2 neither: (a) disputes that it is under a 

duty to carry out assessment of appropriate stocking levels on the Dartmoor 

commons; nor (b) identifies any specific assessment it has carried out since 

2003. It follows that ground 2 must succeed. 

12.  The Defendant’s attempted reliance on The State of the Commons on 

Dartmoor is entirely undermined by its pre-action protocol response, which 

stated in terms that that document “is not a document which has been produced 

by [the Defendant]”. In any event, the pages cited (pp14-24 [CB/216-226]) are 

no more than general discussion of some of the issues encountered on 

Dartmoor; they are not an “assessment” in any sense. 

13. Finally, the Defendant’s contention that “it is part of their inherent day-to-day 

operations to assess the state of the commons and consider livestock levels” is 

vague, unevidenced and in any event clearly inadequate to discharge the 

specific statutory duty of assessment required by section 4(1) of the DCA 1985.  

Ground 3: Breach of section 4(1) of the DCA 1985 through failure to have regard 
to the conservation and enhancement of the natural beauty of the commons 

14. The Defendant has failed to identify any matters showing compliance with its 

duty to have regard to the conservation and enhancement of the natural beauty 

of the commons. The fact that the Defendant’s website refers to the DCA 1985 

and the DCC Regulations is no answer, as is the fact that the Defendant has 

previously made (entirely unspecified) responses to various consultations.  

Ground 4: Breach of section 28G WCA 1981 

Ground 5: Breach of regulation 9(3) of the Habitats Regulations 

15. The Claimant replies on these grounds together for convenience, although they 

are separate grounds of challenge. The Defendant has entirely failed to address 

the central point made in these two grounds, namely that the Defendant has 

not produced any evidence whatsoever to demonstrate that it has even 

considered its duties under section 28G WCA 1981 or regulation 9(3) of the 

Habitats Regulations. Relying on its responses to grounds 1 and 3 (see 
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[SGD/92]) is not sufficient to address grounds based on duties under entirely 

separate legislative regimes. Neither is reliance on what its “newly formed 

Landscape and Conservation Sub Committee” may do in future [SGD/94]. 

Ground 6: DCC has acted ultra vires the DCA 1985 and/or has acted with an 
improper purpose 

16. The fact that the Defendant may, pursuant to section 4(2)(a), “render assistance 

to any commoner in the maintenance of his rights of common” (a very specific 

and narrow activity) evidently does not empower it to act as a general 

representative body for commoners. The Defendant is simply wrong to say it is 

exercising its functions as provided for by the DCA 1985 [SGD/97]. 

17. The Defendant’s misunderstanding of its statutory role is exemplified by its 

submission to the Fursdon Review, in which it stated that “Dartmoor 

Commoners Council will continue to work tirelessly to support the role of the 

grazing commoner and continue to endorse the value of grazing livestock”, 

without making any reference to its core specific statutory duties under the DCA 

1985, and for which purpose it was established [DCC/19]. The Defendant’s 

active opposition to efforts made by NE to address overgrazing on Dartmoor’s 

commons further serves to demonstrate the manner in which the Defendant 

has departed from its statutory functions (see, for example, [DCC/29-40]), 

where the Defendant actively resisted NE’s proposed use of a Stop Notice to 

address overgrazing on Willingswall & Hentor Common SSSI. 

18. Finally, the fact that the Fursdon Review did not expressly raise this concern is 

irrelevant.2 It was not the function of the Fursdon Review to consider whether 

the Defendant was acting within the parameters of its statutory remit.  

Dated 30 September 2024 

DAVID WOLFE KC 
Matrix 

JAKE THOROLD 
39 Essex Chambers 

 
2 It is, however, notable that the Fursdon Review did explicitly recognise the “inherent tension from the council 

being both a democratic discussion forum and a statutory enforcement body” [CB/170]. 
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Summary of Ecological Evidence for the Dartmoor Independent Evidence 

Review presented on 3rd November 2023 by Andy Nisbet 

 

Key points. 

· The habitats and ecosystems on Dartmoor are in a significantly degraded condition. 

· This affects biodiversity and the ecosystem services they provide. These are 

ecosystem services that provide benefits to society beyond Dartmoor. 

· The ecosystems have been in poor condition and declining for a long time but there 

is also evidence of more recent declines in some places. 

· The main reasons for this are land management practices – draining, burning and 

overgrazing. 

· The solutions are hydrological restoration on peatland and significant changes and 

reductions in grazing. 

In making these general statements we are aware that there is variation across the moor in 

terms of vegetation, past and current management. The best management will also vary and 

needs to be tailored in agri-environment agreements or similar. However, if we look at the 

moor as a whole these key points are true and have sound evidence bases. 

Importance 

Dartmoor has nationally and internationally important habitats and ecosystems. SSSIs are 

designated for nationally important habitats and species features. Some of these are 

important at a European level. The UK has a significant proportion of the world’s blanket bog 

which includes the resource on Dartmoor. 

These ecosystems are important for biodiversity itself and the inherent value that people 

give to that as well as the ecosystem services and resulting societal benefits.  

The government’s Environmental Improvement Plan commits us to leaving the environment 

in a better condition for the next generation and takes a natural capital approach to doing 

this. This builds on the work of the National Ecosystem Assessment, Natural Capital 

Committee and the Dasgupta report. 

The issue on Dartmoor is not a binary wildlife vs farming question. We need to look at this in 

terms of natural capital – provisioning services (food and water), regulating services 

(pollination, carbon sequestration and climate regulation, water quality) and cultural services 

(recreation, landscape character). 

Ecosystem condition 

These habitats and ecosystems are in poor and degraded condition. There is evidence that 

they are continuing to decline. 

We have evidence from 30 years of agri-environment monitoring, 20 years of SSSI condition 

assessments and intensive overgrazing surveys from 1998 to 2010. These consistently 

show: 

· Poor and unfavourable habitat condition. 

· Heavy grazing pressure on vegetation, particularly dwarf shrubs affecting vegetation 

structure, dwarf shrub structure and cover. 
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· Declining condition in many places. On some sites this has happened relatively 

recently. 

Despite being in agri-environment monitoring evidence has not shown recovery of degraded 

vegetation on many sites/commons. 

Although the cover of dwarf shrubs is low and has declined, they are still frequent, ie not 

much but well scattered through the grassy vegetation. This indicates good potential for 

recovery but continued heavy grazing could lead to their loss.  

There is a risk that they may deteriorate beyond the point at which they can be restored, and 

this is what we mean by tipping point. 

There is little evidence of significant increases in bracken of European gorse cover. 

Reasons for unfavourable condition 

Natural England undertook large and systematic uplands evidence reviews just under 10 

years ago and these provide excellent and still relevant collations of the science and 

evidence. Combined with evidence from vegetation monitoring and case studies these 

support our view that changes have been primarily driven by land management practices. 

· Drainage affecting blanket bog and other mires, drying peat and resulting loss of 

diverse flora and peat forming Sphagna. 

· Agricultural burning with high frequency (annual, biennial) degrading blanket bog and 

wet heath habitats and favouring the overabundance of Molinia. 

· High grazing pressure leading to degradation of the heathland and loss of dwarf 

shrub cover. 

During the 1980s, 90s and early 2000s there were high numbers of cattle overwintered on 

the moor and high sheep numbers. There were significant reductions during 2000s because 

of cross compliance and agri-environment agreements. These halted or reduced decline in 

many areas but did not result in recovery. 

Other factors (climate change or air pollution such as nitrogen deposition) will be affecting 

the moor, but we believe that land management is the most significant. 

Ecosystem restoration 

If we want habitats and ecosystems to be resilient to climate change and deliver key 

ecosystem services, then we need to restore them to favourable condition. A naturally 

functioning blanket bog will be more resilient than the degraded habitats we currently have. 

Again our evidence comes from our uplands evidence reviews, research on grazing and 

burning including the body of research that was used to develop the sustainable stocking 

rates for agri-environment schemes. Recovery requires: 

· Peatland restoration particularly the restoration of more naturally functioning hydrology. 

· Significant changes to grazing management including reductions in stock on some sites 

and at particular times of year. 

To restore these habitats the evidence indicates that that we need late spring and early 

summer cattle grazing and very low levels or removal of sheep grazing in the winter. 
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Form PC9 JR. Planning Court judicial review - general order for directions. May 2021 

AC-2024-LON-002896

In the High Court of Justice                        

King’s Bench Division     
Planning Court

 In the matter of an application for judicial review 

THE KING 

on the application of  

WILD JUSTICE 
Claimant 

-and- 

DARTMOOR COMMONERS’ COUNCIL  
Defendant 

On the Court’s own initiative; 

Following consideration of the documents lodged by the parties; 

Order by the Honourable Mrs Justice Lang DBE  

1. The Department for Environment, Food and Rural Affairs (‘DEFRA’) is 
to be joined as the First Interested Party. 

2. Natural England is to be joined as the Second Interested Party.  

3. The Claimant must serve DEFRA and Natural England with the Claim 
Form, Reply and supporting documents,  no later than 7 days from the 
date of this order. 

4. The Defendant must serve DEFRA and Natural England with its 
Acknowledgment of Service and supporting documents, no later than 7 
days from the date of this order. 

5. DEFRA and Natural England must each file and serve an 
Acknowledgment of Service and Summary Grounds of Resistance, not 
more than 21 days after service of the documents by the Claimant and 
the Defendant, referred to at paragraphs 3 and 4 above (time to run from 
the latest date of service).  

6. Costs in the case.  

Reasons: 

1. The Defendant relies upon the actions and functions of DEFRA and 
Natural England, and the Fursdon Review.  In my view, it is not 
appropriate for the Court to determine the permission application without 
the benefit of submissions from DEFRA and Natural England.  
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Form PC9 JR. Planning Court judicial review - general order for directions. May 2021 

Signed: Mrs Justice Lang 
 

Dated:  2 October 2024 
 

 

The date of service of this order is calculated from the date in the 
section below 
 

 
For completion by the Administrative Court Office 

 
Sent / Handed to  
 
either the Claimant, and the Defendant [and the Interested Party]  
 
or the Claimant's, and the Defendant’s, [and the Interested Party’s] solicitors  
 
Date: 02/10/2024 
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AC-2024-LON-002896 

IN THE HIGH COURT OF JUSTICE 

KING’S BENCH DIVISION 

ADMINISTRATIVE COURT 

B E T W E E N: 

 

Claimant 

and 

DARTMOOR COMMONERS’ COUNCIL 

 

and 

RURAL AFFAIRS

 

____________________________________________ 

 

____________________________________________ 

References: [CB/#] is the Claim Bundle; [DCC/#] is the Defendant’s documents; SFG/§ is the 

Claimant’s statement of facts and grounds; SGR/§ is the Defendant’s summary grounds of 

resistance where # is a page number and § is a paragraph number 

Extracts from the Countryside Stewardship: Higher Tier Manual and the terms of reference of 

the Fursdon review are provided with these summary grounds, with the reference [NE/#] 

 

1. These grounds are prepared on behalf of the Second Interested Party (“NE”) pursuant to

§5 of the Order of Lang J dated 2 October 2024.  

2. 

DCA 1985”) (grounds 1-

ultra vires 

WCA 

1981
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2017 (“ ”) (ground 5) to the extent that in exercising its 

did not “take reasonable steps … to further the 

 

interest (“SSSIs”) and/or did not 

 

3. 

 

 

4. 

NE NE in certain 

 “view … that overgrazing of 

is relied upon by the 

-17].  It 

 

 -

– esp. (to date) 

HLS”) 

 

in support of 

SACs”)). 

5. 

NE therefore   

role

- n on the dependent
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and published on 3 (“the Fursdon review”).  

72). 

Grazing on Dartmoor and the Dartmoor commons 

 NE inappropriate  

 NE

changes to  are  

 .  

 accepts that  not the only reason for the decline 

of protected sites; ese need 

  

7. 

listed 

 of “[g]razing or changes in the grazing regime 

.1 

  any changes 

of sites is fraught  the 

generally  

appropriate .  

“[w]e will 

need to work with graziers to agree how we can achieve the right animals in the right place 

1  
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demands that farm businesses on Dartmoor face   

   is illustrated by the

threatened 

 -40].  

l.  responded 

that and that the 

land is open to and unfenced and is “not like an unfenced area that occupiers have 

voluntarily agreed to stock at very low levels for  – i.e. under an agri-

(see §§3.1-  

 

10. The SSSIs -42 is broadly

accurate.  (1) 

s listed in a SSSI prior 

  grant parallel consents 

agri- are 

. 

11. 

enforceable by NE 2 .3  

12. 

 

2  
3 
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states that NE is referring to the threatened 

noted 4  

   Of 

 at s.4(5) of the  for 

  it intends to  

  NE is not 

 

13. .   

under Reg.24 of the s Reg  

habitats r s a  NE 

it 

  

RPA”) under R of the 

agri- .  

Agri-environment schemes 

14. -e on behalf of the Secretary

of State)  In exchange for a 

enter into 5  

are “HLS”) . 

the applies Countryside 

Stewardship: Higher Tier Manual (extracts appended) §3.2.7 that 

“[c]ommoners/  This 

person will then be responsible for maintaining the relevant agreement, if accepted, on 

behalf of all the commoners/graziers  NE/11].  NE/15] explains 

4  
5  
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15. 

– – 

SSSIs . 

The Fursdon review 

 NE conclusions.  The 

reference (appended) included “making recommendations as to the most 

effective grazing and management regime or regimes to deliver improvements on the 

protected sites across Dartmoor, so they can maintain or achieve favourable condition 

whilst also contributing to the long-term, sustainable delivery of other priorities, such as 

agricultural production, public access and the preservation of cultural and natural 

heritage  NE/25]. 

17. The conclusions  

§§23.4- 177]).  

 to understand the 

 (§ .  On the future 

of agri- -

§§21.1- -175]).  These 

§

“… -Use 

 This should be independently chaired and have both key stakeholder 
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 a 

Land- be set up 

next steps for future agri- .  NE is 

the group and agree next steps -  

 

 

details of “  

-2024 .  

removing stock in 

  the response 

-

 

 

20. The 

do not directly address the 

t . 

 

 

 

 

 

 

 

23 OCTOBER 2024 

456



AC-2024-LON-002896 

IN THE HIGH COURT OF JUSTICE 
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___________________________________________________________ 

APPEN  

____________________________________________________________ 

Document Pages 

Countryside Stewardship Higer Tier Manual Excerpts 2 -21 

Fursdon Review Terms of Reference  22 - 29 
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Introduction

Countryside Stewardship is administered by the 
Rural Payments Agency (RPA) on behalf of the 
Department for Environment, Food and Rural Affairs 
(Defra). Natural England and the Forestry Commission 
provide technical advice in support of the scheme.

This manual explains what you need to do to apply for the Higher Tier elements of Countryside 
Stewardship and the additional requirements and processes which must be followed for Higher 
Tier. 

Countryside Stewardship Agreement 
A Countryside Stewardship agreement comprises of: 

1. the scheme Terms and Conditions at Annex 1

2. the Agreement Document (which sets out Agreement Holder specific details)

3. the supplementary documents referred to in the Agreement Document.

The Terms and Conditions at Annex 1 refer to the mandatory elements of this manual that 
Agreement Holders must comply with. 

Mandatory parts of the Higher Tier Agreement
The mandatory elements of the manual are:

• Section 3: Who can apply and what land is eligible

• Section 5: Scheme requirements and procedures

• Section 6: Agreement Management

• Annex 6: Common land (for common land and shared grazing applications only)

• Annex 8: Livestock record-keeping requirements on arable and grassland

For applications involving Woodland improvement and infrastructure (FY2): multi-year option 
(WD2) and capital items, Annex 5 sets out the procedure to follow when applying. 

More information
Read about the different elements of Countryside Stewardship and use Countryside Stewardship 
forms on GOV.UK to help with your application. 

Countryside

Stewardship
Protecting the natural

environment for future

generations
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2 How it works
In this section you can read about the main elements of the Countryside Stewardship Higher Tier 
scheme. 

2.1 Introducing the Higher Tier
The Higher Tier:

• offers grant payments to support our most environmentally significant sites and woodlands

• allows you access to a greater range of Countryside Stewardship grants 

• offers some flexibility to tailor prescriptions to suit your local environment. 

Grants are available as:

• management options – multi-year grants, most options last for 5 years, but some options 
can be 10 or 20 years long

• capital items – a range of grants for specific capital works or items – work must be 
completed within 2 years. 

The Higher Tier is competitive so your application will be scored and ranked. 

If your application is successful, we will make an agreement offer to you. If you accept the 
agreement offer, your Countryside Stewardship Agreement will start on 1 January 2020. 

The payment amount you receive for your agreement will depend on the grants you choose and 
compliance with your agreement.

2.2 The Grants available in the Higher Tier
There are grants available to support habitat creation, restoration, and on-going management. The 
grants available vary by habitat. There are grants to support:

• species rich grasslands, wet grassland and water meadows 

• heathland and moorland

• coastal sand dunes, vegetated shingle, saltmarsh, inter-tidal and saline habitats

• fens, reedbeds, ponds and ditches

• wood pastures and parklands, orchards, hedges and scrub

• woodland.

The Higher Tier also gives you access to a wider range of grants to:

• protect vulnerable or threatened species

• manage hedgerows, dry-stone walls, stock fencing and gates

• improve local water quality and manage flood risk in your local area

• convert and manage land to organic certification standards 

• protect and enhance historic, archaeological and geo-diversity features

• support educational access.

5
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2.2.1 Organic management and conversion options

You can apply for organic management and conversion options in combination with other grants. 

We do not score the organic management and conversion options within your application. Read 
Section 5.4.3 for further information on applications that include organic options. 

You should apply for the Mid Tier on GOV.UK if you want to choose only organic options. 

2.2.2 Choose a Wild Pollinator and Farm Wildlife Package (WPFWP)

You may be able to improve your application’s score by choosing WPFWP. The package groups 
management options together. This will help you to provide farmland wildlife with the essential 
resources they need to thrive and breed successfully.

If you meet the minimum criteria for the package your score will increase significantly. You can find 
full details in Annex 4.

2.3 Eligibility
You must meet the eligibility requirements for the scheme – you can find these in section 3.

You must also meet the eligibility requirements for grants (options and capital items) that you 
choose. 

2.4 Scoring 
The Higher Tier is competitive which means your application will be scored then ranked. 
Agreements will be offered to those with the highest scoring, eligible applications and will depend 
on the budget available. 

• You can read how to improve your application score in section 4.7

• A guide to woodland scoring is included in Annex 5

• All other application scoring information is in Annex 3

2.5 Making an application and important dates
There are 2 stages in applying for the Higher Tier, an initial application stage and then the 
development of your final application.

When to apply

You can apply for Higher Tier from 18 February to 3 May 2019. We will not accept any applications 
we receive after this date. 

Important dates for all Higher Tier applications:

Initial application stage Deadline

Application period opens 18 February

Last date to request application pack 31 March

Last date to submit initial application 3 May

Customer notified of success or failure of initial application by early June

6
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Final application development Deadline

Final application development with customer June - August

Conclusion of Negotiations letter and Negotiated Schedule issued by RPA 
or Forestry Commission

by mid-September

Customer confirms if they wish to proceed to formal offer and supplies any 
required supporting information to RPA

30 September

Woodland only applications final scoring October

2.6 Making an initial application 
You will need to ask for an application pack. Sections 4.1 to 4.5 explain how to do this.

Once you have received your application pack, you will need to fill in your initial application. 
Sections 4.6 to 4.8 explain the initial application process.

In Section 4 you can also find tools and information that will help you to: 

• understand which habitats and species are a priority in your local area

• review the best grants for your site and your local environment

• find out about the management commitments required by each grant

• improve your score

• understand whether you need consent or permission from Natural England, or other
organisations

• identify what evidence you need to submit with your application.

Annex 2 includes a list of all grants with payment rates for each option.

Once we have received your initial application, we will score it and then rank it against other 
applications. The highest scoring applications will go to the next stage. We will tell you if your initial 
application has been successful. 

2.7 Develop your final application 
If your initial application is successful you then need to develop it into a complete final 
application. Natural England and/or Forestry Commission will help you to do this by providing 
recommendations. 

At the end of this negotiation period you will be asked to confirm that you would like to proceed to 
a formal agreement offer.

Sections 4.10 to 4.14 explain this process.

2.8 Agreements and agreement duration
If you accept your agreement offer this will become your Countryside Stewardship Agreement. 
Agreements begin on 1 January 2020. To accept an agreement offer you must sign the declaration 
and return it to us. 

2.8.1 Agreement duration

• Most Higher Tier agreements last 5 years from the agreement start date

7
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• Higher Tier agreements may be longer if they contain long-lasting options or are on common 
land. You can find a full list of longer-lasting options in Section 4.7.9 

• You must complete the capital works within a Higher Tier agreement in the first 2 years of 
your agreement (read section 6 for more information). Some capital items may have specific 
deadlines.

2.8.2 Changes to agreements

You will be expected to meet all the requirements throughout the duration of your agreement.

It is important that there is consistent management during the period of the agreement to make 
sure that the environmental benefits are achieved.

 You may, in limited circumstances, make changes to your agreement but we must approve these 
in writing in advance. Read Section 6 for more information. 

2.8.3 Natural England / Forestry Commission support

Once your agreement has started Natural England and/or the Forestry Commission will offer you 
after-care support. We will tell you if there are any changes in the support available.

2.9 Payments and Agreement claims 
You will need to complete and submit a claim form to receive payments. Read Section 6 for 
information about which options or capital items you can claim for, and the deadlines for making 
payment claims. 

8
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3 Who can apply and what land is eligible

You must read and meet the requirements detailed in this section as these are mandatory for 
all Higher Tier Agreement Holders.

The Higher Tier of Countryside Stewardship is open to land managers who are one of the following:

• an owner occupier

• a tenant

• a landlord

• a licensor.

3.1 Eligible land

3.1.1 What land you can enter into the scheme

To be eligible for Higher Tier, land must be one of the following: 

• within an agricultural area (defined as any area taken up by arable land, permanent
grassland or permanent crops)

• a protected site, including:

- Sites of Special Scientific Interest (SSSI) – read Find protected areas of countryside
on GOV.UK

- Special Areas of Conservation (SAC), including proposed SACs

- Special Protection Areas (SPA) including proposed SPAs

- Ramsar sites – read the Ramsar Convention on GOV.UK

• a  terrestrial Priority Habitat – read UK BAP Priority Habitats on GOV.UK

• land that supports a Priority Species – read UK BAP Priority Species on GOV.UK

• woodland defined as an area of land that:

- is at least 0.5 hectares

- has an average width of at least 20 metres

- is under groups/lines of trees that are, or will reach, at least 5 metres in height and
with a crown cover of more than 20% of the ground area.

Land that meets the definition of woodland given above, must also meet the following 
requirements:

• open space in the woodland should:

- be no more than 20% of the total woodland area – this may be increased to 30% in
exceptional, fully justified cases

- be no more than 0.5 hectares for any individual space –larger open areas will only be
considered as woodland in exceptional circumstances

- include forest tracks, rides, wayleaves and other permanent open areas.

If you have declared the land for grazing on the Basic Payment Scheme (BPS), it is not eligible for 
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Woodland Creation Maintenance (WD1) or Woodland Improvement (WD2) options.

There is no minimum area that you must enter into the scheme, although there are minimum areas 
for individual options and capital items. 

If you want to apply for a Countryside Stewardship Higher Tier agreement on woodland, you must 
have a Forestry Commission approved Woodland Management Plan (WMP). Your WMP must 
be approved or approved in principle before you submit your Higher Tier initial application on 
or before 3 May. You must have an approved WMP throughout the 5 year period of your Higher 
Tier agreement. If you have a WMP that will expire before your Higher Tier agreement ends, you 
will need to get approval of a new WMP for the remaining time of your Higher Tier agreement. 
If your WMP is approved in principle when you make your initial application, the WMP must be 
fully approved with any associated felling licence in place by the final application deadline on 30 
September. 

3.1.2 Ineligible land

The following land is not eligible for the scheme:

• developed land and hard standing, including permanent caravan sites and areas used for
permanent storage. Eligible exceptions include:

- traditional farm buildings that are eligible for grants under Countryside Stewardship

- yards, tracks and farm buildings proposed for management through Countryside
Stewardship capital items

• land parcels that have solar panels for generating electricity for use off-farm – read Section
3.1.9

• areas (1 hectare or more) of permanent standing or running water

• land already entered into another scheme read Section 3.4

• land that is already subject to another obligation that is incompatible with Countryside
Stewardship

• land parcels that are not entirely within England

• land where you do not have management control for the period of the agreement and you
are not able to have your application countersigned by the landowner – read Section 3.2.

It is not possible to overlap certain Countryside Stewardship options with Ecological Focus Areas 
(EFAs) at any time during the Countryside Stewardship agreement. This is because we cannot pay 
twice for the same activity (known as double funding).

However, co-location within the same land parcel is allowed where the options do not overlap. 
Read Section 3.3.1 for more information.

3.1.3 Applications from land managers operating multiple farm businesses

A business will be treated as one farm business if any one of the following apply:

• a number of farms are managed as a single unit

• there is a single vendor number

• there is one Single Business Identifier (SBI) number.

In most cases the management or production unit will be the same farm or woodland area that is 
registered with the SBI and the beneficiary will submit a single application.

You can submit more than one application for a Higher Tier agreement in the same year. The 
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agencies, for example:

• Ministry of Defence

• Forestry Commission

• Royal Parks.

NDPBs are public bodies that have a role in the processes of national government but are not a 
government department, and are not part of one. These include:

• Environment Agency

• Natural England

• Historic England

• National Forest Company.

Parish councils and former college farms are not considered to be public bodies and so are eligible 
to apply for Countryside Stewardship.

For information on the eligibility of local authorities to claim for woodland creation and 
maintenance grants refer to the Woodland Creation Grant manual on GOV.UK.

The following table provides more detailed eligibility criteria for public bodies:

Body/Organisation Eligibility

Government departments, executive 
agencies and NDPBs (for example Ministry 
of Defence, Forestry Commission)

Ineligible

Other public bodies (for example, local 
authorities, National Park authorities and 
public corporations)

Eligible Provided the work does not form part 
of their obligations as a public body.

Parish Councils and former college farms Eligible

Tenants of eligible public bodies Eligible Ineligible where the work is already 
a requirement of the tenancy 
agreement. The public body must 
countersign the application if the 
tenant does not have security of 
tenure.

Tenants of ineligible public bodies Eligible Ineligible where the work is already 
a requirement of the tenancy 
agreement. Tenants must have 
security of tenure for the full term of 
the agreement, as the public body 
cannot countersign the application.

3.2.7 Common land and shared grazing

Common land and shared grazing is only eligible for the Higher Tier of Countryside Stewardship. 
Commoners/graziers need to agree and name one person to sign the application. This person 
will then be responsible for maintaining the relevant agreement, if accepted, on behalf of all the 
commoners/graziers.
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Before applying, you must read Annex 6 which contains the important additional 
requirements relevant to a Higher Tier application that includes common land and shared 
grazing.

3.2.8 Business Viability Test

We will check all applicants against an insolvency register. If we assess your application as not 
financially viable, we may not offer you an agreement. 

Applications involving capital expenditure over certain limits will require additional evidence and 
undergo additional checks. Read Section 4.12.2 for more information.

3.3 Relationship with the Basic Payment Scheme (BPS)
If you are using land to claim BPS, you may also enter that same land into a Countryside 
Stewardship Higher Tier agreement. 

Some land that is ineligible for BPS may still be eligible for Countryside Stewardship. For 
example, features such as ponds and areas of scrub which are ineligible for BPS can be eligible for 
Countryside Stewardship options.

You must read the BPS rules on GOV.UK.

When you include land parcels in a Countryside Stewardship Higher Tier application that have 
been used to claim BPS in the same year, we will check that the Countryside Stewardship 
management option applied for is compatible with the BPS land use you have declared. 

When including land parcels in your Countryside Stewardship Higher Tier application, you should 
note that:

• some Countryside Stewardship grassland options can only be located on land declared with
a land use of permanent grassland on the BPS claim

• you can only locate Countryside Stewardship arable options on land declared with a land
use of temporary grassland or other arable land use on the BPS claim.

You can find information on the compatible land use classes for each option in the Countryside 
Stewardship grant finder.

It is the BPS land use declared in the year you apply that we will check for your Countryside 
Stewardship Higher Tier application, even though the Countryside Stewardship agreement start 
date is 1 January 2020.

Where you use Countryside Stewardship Agreement Land to claim BPS, we will check to make 
sure that the land use code entered for each land parcel is compatible with the Countryside 
Stewardship management. This will be the land use declared in the same year that the Countryside 
Stewardship claim is submitted. 

It is possible to have more than one Countryside Stewardship option in a single land parcel. If there 
is no permanent boundary between the options, you do not have to split the parcel into 2 separate 
land parcels in the Rural Payments service.

The soil and water options can only be used to provide a level of protection over and above that 
required by cross-compliance.

For more information about the BPS rules or for guidance on declaring land that is in both 
Countryside Stewardship and BPS read the relevant BPS rules  or contact us on 03000 200 301.
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Annex 6: Common land and shared 

grazing additional requirements
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Annex 6 Common land and shared 
grazing: additional requirements

Introduction
This annex contains important additional requirements relevant to a Higher Tier Countryside 
Stewardship application on common land and shared grazing.

You must read and meet the requirements detailed in this section as these are mandatory for 
all Higher Tier Agreement Holders.

If you want to apply for Countryside Stewardship on common land or shared grazing you must 
read this annex along with the relevant sections of the Higher Tier Manual. Where the common 
land or shared grazing application process requires a different approach, you must follow the 
requirements set out in this annex. 

Definitions

In the context of this manual ‘common land’ means either:

• land registered as common land in a register of common land kept under Part 1 of the  
Commons Act 2006, or

• land to which Part 1 of that Act does not apply and which is subject to rights of common 
within the meaning of that Act.

This is taken from the definition of ‘common land’ given in schedule 5 of the Commons Act 2006. 

‘Shared grazing’ means communal pasture where graziers have a legal entitlement to graze (for 
example, a pasture used jointly by tenants) where the land is not registered as common land.

In the term ‘commons association’ the word ‘association’ is used to cover landowners, sporting 
tenants and graziers working together in an association or group unless otherwise stated.

Main points

• Common land and shared grazing agreements are only available through Higher Tier 
Countryside Stewardship and for a term of 10 years. 

• Agreements can only include land that is part of the common. Any non-common land parcels 
must be applied for as part of a separate Mid or Higher Tier application. 

• Agreements may consist of one or more whole or part commons, provided they form a single 
grazing unit.

•  An internal agreement must be set up, signed by all the parties to the Countryside 
Stewardship application, listing each person’s responsibilities and the payments they may 
expect to receive (see below).

• The parties to the Countryside Stewardship application must appoint a representative to 
be the main business contact for the Countryside Stewardship application and subsequent 
Countryside Stewardship agreement. Throughout the remainder of this annex this person 
will be referred to as ‘the applicant or you’. (see below)
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• You must complete a common land and shared grazing supplementary application form on
GOV.UK

• A Natural England adviser will work with you to build a suitable application.

• Organic maintenance and conversion options in Countryside Stewardship are not available
for common land or shared grazing.

Commons Association and/or Internal Agreement

Setting up an effective internal agreement between applicants is a requirement of a Countryside 
Stewardship agreement offer. You must have a signed copy of the agreement, including financial 
information, before the Countryside Stewardship agreement can begin. You must send a signed 
copy of the internal agreement to us before the Higher Tier agreement’s start on 1 January 2020. 

Natural England or RPA cannot be involved in drafting the document or in any dispute about 
its operation. 

The internal agreement must be fit for purpose, fair and reflect the respective parties’ contribution 
to the scheme. If it is not and parties cannot agree on amendments, then we may not offer a 
Countryside Stewardship agreement. During the agreement term, we may ask to see formal 
evidence that the internal agreement operates effectively, for example, minutes of recent 
meetings and distribution of funds.

In all cases where there are 5 or more parties benefiting from or contributing to the delivery of the 
Countryside Stewardship agreement, a more formal Commons Association must be set up with 
officers to manage the association. You must keep evidence that shows that this formal Commons 
Association has been set up. We may ask to see this evidence.

If there is already an association in place, it can continue as long as it meets the minimum 
requirements set out in this annex. If an existing commons association covers a number of 
commons, a separate group of members must be set up (under the umbrella of the association) to 
create an internal agreement for the common that is the subject of the Countryside Stewardship 
application.

Requirements of an internal agreement or Commons Association

The association must effectively represent all those who have a legal and active interest in the 
management of the land:

• the landowner,

• all the active commoners or graziers, and

• other people who may have a legal or active interest in managing the common or shared
grazing, for example the owner of the shooting rights.

You must consult with them when preparing the Countryside Stewardship application. Some 
landowners may not wish to be involved, but prefer to be represented by their agents or their 
tenants who are permitted to graze or utilise rights. You should always consider the landowners’ 
surplus in any negotiations.

The internal agreement must involve all the active rights holders but you must also consider 
inactive rights holders, especially those who can use their rights, as they may wish to do so 
during the period of the agreement. You must also consider that some rights holders may lease 
their rights. Rights of common attached to land cannot be leased for a term longer than 2 years 
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(although the lease can be renewed at the end of each term). An RPA inspector or other inspector 
or auditor may ask to see evidence of any lease.

You must also contact anyone who does not want to participate in the Countryside Stewardship 
agreement or anyone who has a grievance. You must consider their existing management 
practices and proposals for changes in case they put the objectives and requirements of the 
internal agreement and Countryside Stewardship application at risk. It may be possible to address 
their concerns and make them a party to the internal agreement and Countryside Stewardship 
application. Or, as they can legally exercise their rights on the common, it may be necessary 
to negotiate ways to fulfil their aims without risking the internal agreement and Countryside 
Stewardship application. You must keep a record of any decisions so you can deal with any 
disputes that occur at a later date.

To make sure all potential participants, landowner, sporting rights holders and graziers in the 
Countryside Stewardship agreement are consulted and briefed, you can consult the potential 
participants in the Countryside Stewardship agreement individually, in small groups, or at a 
general meeting. A general meeting can also serve to brief individuals and organisations that 
have an interest in the land, for example Natural England (if the land or part of it is a Site of 
Special Scientific Interest (SSSI)), or members of the community. You can place notices in local 
newspapers and at access points to the common.

Where the group will have 5 or more members, you must appoint officers to manage the 
association – a chairman, secretary and a treasurer are essential. These must not all be from one 
family or enterprise (for example, they must have separate single business identifiers (SBIs)), 
and they must reflect the range of beneficiaries in the agreement. The written constitution must 
authorise these officers and the applicant to carry out certain specified business on behalf of the 
association, for example to open and operate a bank account.

You must agree a formula to allocate payments to members of the association or group. This 
formula can make payments according to their contribution and levels of responsibility.

You must have a written constitution. Whilst any bodies or individuals providing assistance may be 
able to provide a draft or template constitution, you must make sure that the constitution meets 
the needs of the particular circumstances of the group. The constitution must:

• describe membership requirements and list the members

• list responsibilities and officers

• set out governance for decision making and meetings

• identify group commitments

• set out how the Countryside Stewardship agreement payments will be paid

• describe how the multi-annual options and requirements for capital items will be complied 
(met) with on the common or shared grazing

• describe a management mechanism for decision making and the resolution of disputes, and

• set out how changes in membership will be dealt with.

The internal agreement must make provision for increases in grazing livestock numbers by those 
not involved in the Countryside Stewardship agreement. Where there is a maximum level of 
stocking set in the Countryside Stewardship agreement, you must add a clause in the internal 
agreement to state that the graziers already involved in the Countryside Stewardship agreement 
will, if necessary, reduce their stock numbers in order for the overall level of stocking to stay 
within this maximum. Negotiation of the internal agreement can provide the opportunity to agree 
husbandry practices that help participants work together to manage the common or shared 
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grazing.

You must keep full records of all the meetings at which the decisions set out above were agreed. 

Compliance with the Countryside Stewardship agreement will be the shared responsibility of 
those who are party to the internal agreement, but day to day administration will be the particular 
responsibility of the applicant.

No known landowner

Where there is no known landowner, and ownership is recorded as unknown on the commons 
register, you should contact us to discuss the circumstances. Where there is no known landowner, 
ownership will almost always be with the local authority. 

In addition, responsibility for management of some commons is with the local authority under a 
scheme for the regulation and management of a common made under the Commons Act 1899, 
including in some cases where the common has no known owner. In these cases, you will need 
agreement for your application from the local authority. 

Where the landowner cannot be identified or contacted, you will need to give us a full explanation 
for the application to progress.

Part-commons

Part-common agreements are only allowed under exceptional circumstances, on a case-by-case 
basis, as agreed with us.

Normally commons coincide with habitat and management boundaries, but exceptionally parts 
of a single common may be managed in different ways. In such circumstances, it may be more 
appropriate to progress applications representing ‘part-commons’.

Part-commons agreements must satisfy all the requirements for commons agreements: 

• they must cover a defined area of land with its own Rural Payments service parcel number(s)

• the agreement area must either be visibly distinct or be bounded by a physical barrier to 
mark it out from the non-agreement area

• they must be subject to a separate and binding association and group internal agreement. 

In addition, part-commons agreements must also: 

• be managed as a separate and single grazing unit, where land management practices on the 
remaining part of the common will not put delivery of the agreement at risk

• have an audit trail justifying splitting the common, and a clear explanation as to how the 
Countryside Stewardship agreement works that also covers any non-participation by any 
rights holders.

Areas of common cannot be left out of a Countryside Stewardship agreement to create 
‘sacrifice places’ for unsuitable supplementary feeding (which can be within the limits of cross 
compliance tolerances), or to provide grazing areas for non-signing commoners which may then 
not be compliant with the Countryside Stewardship agreement whilst the rest of the common is 
compliant.

We keep a central register of all part-common agreements.

17

473



154

Before making an application
In addition to the requirements outlined elsewhere in this manual, to make an application in 
respect of common land or shared grazing you must carry out each of the steps set out below.

Step 1: consult stakeholders

Where a common has not previously been subject to an agri-environment agreement, or where 
consultation is required to bring the land owner(s), rights-holders and other stakeholders together 
in support of the management proposals, activities to develop awareness, understanding and 
agreement across these interest groups will be required before you can make a Countryside 
Stewardship application. The extent of public engagement required will depend upon the level of 
management change which is being considered within the Countryside Stewardship agreement. 
You can find more guidance on this in Note A at the end of this annex.

Step 2: select a representative or agreement signatory

Once potential applicants have read this guidance, and have decided to pursue a Countryside 
Stewardship application, they will need to agree on the person who will make the application on 
their behalf. We need a letter of authority signed by all potential participants in the Countryside 
Stewardship agreement: landowner, sporting rights holders and graziers. This person (who can 
be an agent) will be the main business contact for the Countryside Stewardship application 
and subsequent Countryside Stewardship agreement. This person will sign the Countryside 
Stewardship agreement on behalf of the group or association, act on behalf of the association and 
receive the payments. 

Step 3: start to establish a group with an internal agreement

Establish a Commons Association or internal agreement, in line with the requirements set out 
above. If there is already an association in place, you can continue with it, as long as it can fulfil the 
minimum requirements set out in this annex.

If help is needed to set up an association, this may be available from farmers’ representative 
bodies, a federation of commoners, commons councils, a land or agricultural agent or surveyor, or 
a solicitor specialising in rural practice. Associations may be able to apply for the Administration of 
group managed agreements supplement’ (SP10) on GOV.UK to cover some of these administrative 
costs in establishing and managing a Countryside Stewardship agreement where there are 2 or 
more parties involved.

Step 4: open a bank account

Open a bank account on behalf of the association. 

Step 5: contact us and complete an application form

Either RPA and/or Natural England will contact you in good time to discuss your Countryside 
Stewardship application. If the common or shared grazing is in an existing agri-environment 
agreement, you will need to check this annex to make sure that you are able to meet the new 
agreement requirements.

If you are not an existing Higher Level Stewardship Agreement Holder, please contact us to 
discuss your proposed application. The application would then follow the same timetable as any 
other Higher Tier application. 

Potential applicants should read the Higher Tier Countryside Stewardship Manual so that they can 
consider their options and begin discussions within their association at an early stage. 
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If you decide to proceed, you must submit an application form by 3 May 2019. If the application 
is successful and you subsequently accept an agreement offer your Countryside Stewardship 
agreement will start on 1 January 2020.

Step 6: register a Single Business Identifier and check the Land Management 

System

There must be a separate Single Business Identifier (SBI) for the association (even if members 
of the association already have their own SBIs). The individual beneficiaries who are part of the 
association will also need to be registered with us in the Rural Payments service.

You should make the application to register the commoners’ or graziers’ association with us.

You will need to check that the common is registered correctly in the Rural Payments service, 
liaising with the other participants to agree how to enter the land into a Countryside Stewardship 
agreement. You will have to resolve any boundary issues with neighbouring commons and farms 
before you apply.

Step 7: negotiate an application with Natural England and RPA

We will work with you and Natural England to develop the details of the proposed agreement. In 
doing so, we will need to see the details of the internal agreement, as this may affect the options 
for inclusion in the agreement. 

You must fill in the Common land and shared grazing supplementary application form from 
GOV.UK and send it with your final application. On this form you must be able to declare on the 
supplementary form that:

• the landowner of the common or shared grazing consents to the Countryside Stewardship 
agreement, and

• the RPA customer registration (SBI) for the common or shared grazing includes the names 
and SBIs of all people who will benefit from or contribute to the delivery of the Countryside 
Stewardship agreement.

You must send us this final application (and accompanying documentation) by 31 August. As with 
any successful Higher Tier application, we will issue an agreement offer, with a declaration for you 
to sign and return.

You must send a signed copy of the internal agreement to us before the Higher Tier agreement 
starts on 1 January 2020.

Step 8: Site of Special Scientific Interest consent

Where the land includes an area of SSSI, the Countryside Stewardship agreement offer will be 
subject to a formal notice and consent process.

If new members wish to join the association during the Countryside Stewardship agreement 
period, to deliver management as part of the Countryside Stewardship agreement, the association 
must refer the matter to Natural England, since the changes may need to be covered by a consent.

Anyone carrying out activities on an SSSI without consent may be acting in breach of the Wildlife 
and Countryside Act 1981.
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Note A: public engagement

The extent of public engagement required will depend upon the management change which 
is being considered within the Countryside Stewardship agreement and the impacts that 
the changes may have on features of interest on the common and on local and national 
stakeholders. Almost all commons have features of public interest, these include but are not 
limited to: 

• public access rights

• historic features

• landscape

• nature conservation

Guidance Carrying out works on common land is available on GOV.UK. This sets out the type 
of work that requires consent from the Planning Inspectorate, exemptions and how to apply.

Where work is proposed that needs consent from the Planning Inspectorate you must 
follow the principles set out in the guide called ‘A common purpose: a guide to agreeing 
management on common land (CP1)’ on Historic Englands website.

Where management changes do not require consent from the Planning Inspectorate public 
consultation is still required. In these circumstances you do not need to follow the principles 
in ’A common purpose’ but it may be helpful to do so, particularly where there is considerable 
public interest in your site, for example, if there are significant numbers of visitors.

You should identify relevant stakeholders, contact them, supply information about the 
proposed scheme, what the intended outcomes will be (for example for biodiversity), and 
give them the opportunity to give feedback, especially if the proposals would affect them. It 
may be helpful to prepare a summary of the scheme proposals, including maps and pictures 
that you can send to stakeholders, posted on relevant websites and handed out at public 
meetings.

You should consult: 

• the owners of the land

• the commons council or association (if there is one)

• others with a legal interest, for example tenants, anyone who has easements or other
rights and covenants over the land

• all known commoners (whether they’re actively using their rights or not)

• any parish, district, city or county council in the same area as the land

• Natural England

• Historic England

• National Park Authority (if the area you want to work on is in a National Park)

• Area of Outstanding Natural Beauty (AONB) Conservation Board Joint Advisory
Committee (if the area of land you want to work on is in an AONB)

• the Open Spaces Society

• the Local Authority Historic Environment Record (HER)
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You may also need to talk to: 

• Wildlife Trusts

• Local Access Forums

• Campaign to Protect Rural England

• Ramblers’ Association

• local amenity societies if there are any in the area where the land is

• anyone living on the land or on neighbouring land who could be affected by your 
planned works.

You should hold public meetings in local venues and invite stakeholders to hear more about 
the proposals and comment upon them.

You should keep a record of feedback and comments received about the proposals. You 
should consider how concerns from stakeholders about the proposals could be addressed 
by alterations to the scheme and implement these if they do not significantly compromise 
the outcomes sought. You should be able to demonstrate how you have adapted the scheme 
proposals where this is appropriate.

These are some examples of changes to scheme proposals which could be made in response 
to feedback:

• agreement on limitation of use of existing tracks in bad weather to reduce potential 
damage to track surfaces so as not to inconvenience other users

• agreement to retain certain trees (for example on heathland) where these are of 
significance to the local community

• alteration of grazing calendar to reduce conflict with public recreation 

• avoidance of operations on non-protected historic features

• provision of new/improved access points where a common is already fenced 

• provision of seating at a viewpoint

• alteration of felling proposals to retain screening of buildings, roads or industry 
adjacent to the common

• alteration of the location of tree planting proposals to provide screening of buildings, 
roads or industry

• agreement to tie back gates when these are not required to secure livestock.
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This paper sets out the terms of reference for the Independent Review of
Protected Site Management on Dartmoor (the review).

1. Remit

The government is committed to supporting farmers and those living and
working on Dartmoor to join together with the appropriate statutory bodies to
safeguard and improve its long-term management, especially the areas with

greatest environmental value.

The review will be led by an independent chair, David Fursdon, who will be

responsible for producing the final report and recommendations with advice
and input from a panel of expert advisers (the panel).

The panel will work with local farmers, statutory bodies and stakeholders
and will draw on the best available evidence to provide an independent

perspective on the management of the protected sites on the moor.

2. Scope

The outline scope of the review will include:

considering recent trends in numbers and types of grazing animals on

Dartmoor and the influence that this has had on its ecology

reviewing the existing ecological evidence base to consider the current

management of Sites of Special Scientific Interest (SSSIs) and Special
Areas of Conservation (SACs) across Dartmoor to determine why some

sites are seeing improvements and others are not, and how lessons
might be applied across all sites on Dartmoor

considering any lessons to be learned from previous approaches on
Dartmoor or similar situations elsewhere in the UK by examining

comparable case studies, considering the different contributing factors in
each case

making recommendations as to the most effective grazing and

management regime or regimes to deliver improvements on the protected
sites across Dartmoor, so they can maintain or achieve favourable

condition whilst also contributing to the long-term, sustainable delivery of
other priorities, such as agricultural production, public access and the

preservation of cultural and natural heritage

advising what’s needed to support the delivery of an effective grazing

regime, consistent with meeting existing legally binding targets and
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statutory requirements

proposing options focusing on those sites that are currently not

recovering or in favourable condition

More specifically, the review may consider:

establishing the parameters for a grazing and hydrological restoration
regime that will deliver SSSI favourable condition.

recognising the risk of undesirable grass species (Molinia) and scrub
predominating if grazing is reduced too far and the attendant fire risk

associated with this, the co-existence of over-grazed and under-grazed
areas on Dartmoor and the need to maintain overall grazing at an

appropriate level to manage these risks

the appropriate mix and management of livestock required to graze

Dartmoor, including the role that should be played by rare or traditional
(or both) breeds and the minimum population requirements to secure the

genetic diversity of the Dartmoor Hill pony population

identifying the adaptions required to adjust successfully to climate change

on Dartmoor and any associated implications for the achievement of
favourable condition on particular sites

recognising the important roles that hill farming plays on Dartmoor in

contributing to community cohesion and food production

presenting agro-economic models that would enable farm businesses to

deliver SSSI favourable condition, identifying and proposing the
investment, innovation or incentives, or all of these, needed to support

farmers in doing so

exploring how achieving SSSI favourable condition can be combined with

the attainment of other desirable public outcomes – maintaining and
improving biodiversity, managing appropriate public access, preserving

Dartmoor’s rich historical and cultural environment and protecting its
archaeology

Out of scope

The scope will not include:

commissioning primary ecological data collection

providing recommendations on the existing legal framework including, but
not limited to, the Natural Environment and Rural Communities Act 2006,

the Environment Act 2020 and Agriculture Act 2020

considering any changes to existing Commons legislation

commenting on landlord-tenant relationships on Dartmoor and those
between Commons rights holders and Commons owners, which are a

matter for negotiation between the parties
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The review will engage with farmers, land managers and commoners in
order to ensure those individuals’ views and experience are understood in

the review’s work.

3. Governance and operation

The independent chair of the review will be David Fursdon, an experienced
industry figure based in Devon. The panel members will provide expert

advice to the review.

The chair will seek advice from panel member to formulate his own impartial

recommendations.

4. Timeline

The first meeting of the panel will be held in early August 2023.

The review will:

report in autumn 2023

help inform the environmental schemes and protected site management

across Dartmoor

5. Outputs

The review will report to ministers and the government will publish the
report.

6. Expertise required on the panel

Advisory panel members will be drawn from experts including those with

technical knowledge of:

ecology of upland ecosystems
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the impact of different management and agricultural practices on upland
ecosystems including social, economic or cultural factors (or all of these)

7. Recruitment

Due to time constraints and the urgent need to start the review, there will be
direct recruitment of advisory panel members into the group based on
relevant technical expertise and experience.

The panel members include:

Cicely Hunt – land agent and agricultural grants specialist, and member

of the Independent Agricultural Appeals Panel for the Rural Payments
Agency (RPA)

William Cockbain – Cumbrian hill farmer and former Chair of the National
Farmers’ Union (NFU) Uplands Panel

Jeremy Moody – Secretary of the Central Association of Agricultural
Valuers (CAAV), whose members engage in a wide variety of rural,

agricultural and conservation work across the UK

Professor Matt Lobley – Professor of Rural Resource Management and

Director of the Centre for Rural Policy Research at the University of
Exeter

Professor Charles Tyler – Professor of Environmental Biology at the
University of Exeter

Professor Jane K Hill – Research Scientist for Resilient Ecosystems
(https://www.york.ac.uk/yesi/research/resilient-ecosystems/) at the University of
York

Sue Everett – highly experienced ecologist and land management
adviser, Sue is chair of the Countryside Regeneration Trust and former

chair of the British Association of Nature Conservationists

Dr Lisa Norton – agro-ecologist at the UK Centre for Ecology and

Hydrology, Lancaster Environment Centre

8. Conflicts of interest

Members will be asked to declare conflicts of interest before the meeting via
email to the secretariat. If a conflict of interest becomes apparent during the

meeting, members must inform the chair.
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9. Conduct

Members must not disclose any information which is confidential in nature,
or which is provided in confidence, without authority. This duty continues to

apply after the group has stood down.

Unauthorised disclosure of any information gained could result in
membership being terminated early or even criminal prosecution.

10. Remuneration

Claiming remuneration and travel expenses (when applicable) for work is
optional for external members. Current remuneration rates along with the
Department for Environment, Food and Rural Affairs (Defra) policy on

claiming travel expenses will be shared with members in advance of their
appointment.

All content is available under the Open Government Licence v3.0, except where otherwise stated © Crown copyright
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In the High Court of Justice Ref: AC-2024-LON-002896

King’s Bench Division
Administrative Court
Planning Court

In the matter of an application for Judicial Review

The King on the application of

WILD JUSTICE [Claimant]

versus 

DARTMOOR COMMONERS’ COUNCIL [Defendant]

-and-

1. DEPARTMENT FOR ENVIRONMENT FOOD AND RURAL AFFAIRS
2. NATURAL ENGLAND

[Interested Parties]

On the First Interested Party’s application for an extension of time to file its
Acknowledgement of Service and Summary Grounds of Resistance. 

Following consideration of the papers filed in the claim including the First Interested 
Party’s Application Notice dated 29 October 2024 and the email responses from the
other parties to that application.

Order by Maggie Silver, Planning Court lawyer, in the exercise of powers 
delegated by the President of the King’s Bench Division pursuant to CPR 
Part 54.1A and section 67B of the Courts Act 2003.

IT IS HEREBY ORDERED:

1. The time for the First Interested Party to file and serve its Acknowledgement 
of Service and Summary Grounds of Resistance is extended to 4pm on 19 
November 2024.

Reasons: The First Interested Party seeks a 21-day extension of time for filing 
an Acknowledgement of Service and Summary Grounds due to limitations on 
the availability of DEFRA’s counsel and the requirement for the First Interested
Party’s position to be agreed at Ministerial level, noting limited Ministerial 
availability.  I note that all parties have confirmed in writing their agreement to 
the extension of time sought and I am satisfied that the requested extension is 
not unreasonable.

                     Signed Maggie Silver Date: 04 November 2024

Sent to the claimant, defendant and any interested party / the claimants, defendants, and any interested 
party’s solicitors on (date):

Ref: AC-2024-LOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLOLONNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNNN-----------------------00000000000000000000000000000000000000000000000000000000002898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898989898966666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666666

view

[Defendant]

NT FOOD AND RURAL AFFAIRS

for anr  extension of time to file its
ry Grounds of Resistance. 

the claim including the First Interested 
024 and the email responses from the

wyer, in the exercise of powers 
Bench Division pursuant to CPR 
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CPR Part 54.1A provides 

· A party may request any decision of a court officer to be reviewed by a judge of the High Court [Rule 
54.1A(5)]. 

· At the request of a party, a hearing will be held to reconsider a decision of a court officer, made without a 
hearing [Rule 54.1A (6)]. 

· A request under paragraph (5) or (6) above must be filed within 7 days after the party is served with 
notice of the decision. 

 

 

 

 

BY THE COURT  

04/11/2024 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
FORM 13 MPA v  MARCH 2014 – Miscellaneous Paper  Application 
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 1 

 

 

IN THE HIGH COURT OF JUSTICE       AC-2024-LON-002896 

KING’S BENCH DIVISION 

ADMINISTRATIVE COURT 

 

B E T W E E N: - 

THE KING 

on the application of 

WILD JUSTICE 

Claimant 

- and - 

 

DARTMOOR COMMONERS’ COUNCIL 

Defendant 

-and- 

 

(1) SECRETARY OF STATE FOR ENVIRONMENT, FOOD AND RURAL AFFAIRS 

(2) NATURAL ENGLAND 

 

Interested Parties 

 

           

 

SUMMARY GROUNDS  

ON BEHALF OF THE SECRETARY OF STATE 

           

 

References to the Core Bundle take the Format CB/pp  

References to the Supplemental Bundle take the format SB/pp 

 

A. Introduction 

 

1. The First Interested Party, the Secretary of State for Environment, Food and Rural Affairs (“the 

Secretary of State”), produces these Summary Grounds pursuant to para. 5 of the Order of 

Lang J dated 2 October 2024.  

 

2. The Claimant’s Claim challenges what it describes as “the Dartmoor Commoners’ Council’s 

ongoing failure to act lawfully in relation to its duties under: (i) Sections 4(1) and 5(1) of the 

Dartmoor Commons Act 1985; (ii) Section 28G of the Wildlife and Countryside Act 1981; and 

(iii) Regulation 9(3) of the Conservation of Habitats and Species Regulations 2017; and 

furthermore its ultra vires and/or for an improper purpose conduct in acting as if to represent 

commoners rather than in accordance with its statutory duties under the Dartmoor Commons 

Act 1985” [CB/11]. 
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3. The Claimant seeks: (i) declarations of unlawfulness, (ii) a mandatory order that Dartmoor 

Commoners’ Council (“DCC”)  carry out an assessment of the number of animals that can be 

depastured on the Dartmoor commons under section 4(1) of the Dartmoor Commons Act 1985 

(“the 1985 Act”), and in light of that assessment to issue limitation notices in respect of any 

area of the Dartmoor commons where the number of animals being depastured exceeds the 

level that can properly be depastured without damage being caused to the natural environment; 

and (iii) a mandatory order that the Defendant comply with section 28G of the Wildlife and 

Countryside 1981 (“the 1981 Act”) and regulation 9(3) of the Conservation of Habitats and 

Species Regulations 2017 (“the Habitats Regulations”) [CB/45-46].  

 

4. The Secretary of State takes a neutral position in these proceedings. There is no allegation of 

unlawful conduct by the Secretary of State. The duties under sections 4(1) and 5(1) of the 1985 

Act fall upon DCC and not upon the Secretary of State. DCC is best placed to respond to the 

Claimant’s allegations.  

 

5. Having been joined as an Interested Party, however, the Secretary of State seeks to assist the 

Court with reference to: (1) Relevant aspects of the legal framework; and (2) The Independent 

Review of Protected Site Management on Dartmoor published on 12 December 2023 (“the 

Fursdon Review”) and the Government’s Response to it dated 10 April 2024 (“the 

Government’s Response”). 

 

B. Legal Framework 

 

The 1985 Act 

6. DCC was constituted on 30 June 1986 pursuant to section 3 of the 1985 Act. The Secretary of 

State’s functions relevant to that Act include (by virtue of section 3(2)(b) of the 1985 Act) the 

appointment of certain DCC members. 

 

7. Under section 4(1) of the 1985 Act, DCC is subject to a duty to take such steps as appear to 

them to be necessary and reasonably practicable for the maintenance of the commons and the 

promotion of proper standards of livestock husbandry thereon (including the assessment of the 

number of animals which can properly be depastured on the commons from time to time). 
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8. In discharging that duty, DCC must have regard to the conservation and enhancement of the 

natural beauty of the commons and its use as a place of resort and recreation for enjoyment by 

the public. 

 

9. By virtue of section 2(3) of the 1985 Act, references to the conservation of the natural beauty 

of any area is defined to include the conservation of its flora, fauna, ecological, archaeological 

and geological and physiographical features. 

 

10. Section 4(2) of the 1985 Act also empowers DCC to protect the commons and render assistance 

to any commoner in the maintenance of his rights of common.  

 

11. Section 5(1) of the 1985 Act empowers DCC to make regulations for the purposes of fulfilling 

their functions under section 4 of that Act, and: (a) Places DCC under a duty to make such 

regulations for the purposes specified in section 5(1)(a); and (b) Gives DCC a power to make 

such other regulations as they think fit (section 5(1)(b)). 

 

12. Regulations made under section 5(1) of the 1985 Act do not have effect unless and until 

confirmed by the Secretary of State (see section 5(6)).  

 

13. Regulations under section 5(1) were made on 10 January 1990 and confirmed by the Secretary 

of State on 3 August 1990. 

 

Section 28G of the 1981 Act 

14. Under section 28G of the 1981 Act, all section 28G authorities, which includes Ministers of 

the Crown and Government departments, as well as any other public body of any description, 

must, in exercising their functions so far as their exercise is likely to affect the flora, fauna or 

geological or physiographical features by reason of which a site of special scientific interest is 

of special interest, take reasonable steps, consistent with the proper exercise of those functions, 

to further the conservation and enhancement of the flora, fauna, geological or physiographical 

features by reason of which the site is of special scientific interest. 

 

15. In applying that section, the Courts have held that: 

 

a. The section 28G duty does not impose a general duty on the decision-maker to have 

some particular regard to the desirability of protecting and preserving SSSIs. It 

imposes an entirely different type of obligation. Rather than seeking to protect 

SSSIs by weighting the desirability of their protection as against other factors, the 
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section 28G duty requires relevant authorities to take reasonable steps to “further 

the conservation and enhancement of the flora, fauna or geological or 

physiographical features by reason of which the site is of special scientific interest” 

(see R (FoTE) v Welsh Ministers [2016] Env LR 1 per Hickinbottom J (as he then 

was) paras. 129 – 130). 

 

b. “Conservation” is not necessarily the same as “preservation”, although in some, 

perhaps many, circumstances preservation may be the best way to conserve. 

Whether that is so in any particular case will be a matter, not for the lawyers, but 

for the professional judgment of the person whose statutory duty it is to conserve 

(R (Boggis) v NE [2010] PTSR 725 per Sullivan LJ at para. 18) 

 

 

Regulation 9(3) of the Habitats Regulations 

16. Regulation 9(3) of the Habitats Regulations requires a competent authority, in exercising any 

of its functions, to have “regard to the requirements of the [Habitats Directive] so far as they 

may be affected by the exercise of those functions”. 

 

17. The contents of that duty under regulation 9(3) of the Habitats Regulations has been subject to 

recent consideration by the High Court in R (Harris) v Environment Agency [2022] PTSR 1751 

at paras. 82 – 106 and R (River Action UK) v Environment Agency [2024] EWHC 1279 (Admin) 

at paras. 28 – 33 and 139 – 144. As the High Court made clear in those cases, the natural and 

conventional approach to the have regard duty is that a competent authority is obligated to take 

account of the requirements of the Habitats Directive and the Wild Birds Directive but may 

depart from their requirements if there is a good reason to do so. When considering whether a 

departure can be justified, however, it is relevant that the objective of the “have regard” duty 

is “requirements” rather than advice or guidance. Advice or guidance is not, ordinarily, 

mandatory. The “requirements” in the Directives are in mandatory terms. In this context, there 

is not the same broad scope for taking something into account, but then deciding for good 

reason to depart from it, as there is in the case of non-binding guidance. An important part of 

the regulatory context nevertheless helps explain the different language between regulations 

9(1) and (3). Regulation 9(1) is concerned with the Secretary of State and the nature 

conservation bodies, who each have overarching responsibility for compliance with the 

Directives. Regulation 9(3) is concerned with a “competent authority”. That has a broad 

meaning (including every public body). In some contexts, there will be a matrix of competent 
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authorities with overlapping regulatory responsibilities relevant to the discharge of the 

requirements of the Directives. In such cases, it would not be meaningful or appropriate to 

impose on one single competent authority (or on every competent authority) an obligation to 

secure compliance with the Directives. Instead, what is required is that all competent authorities 

have regard to the Directives, with each competent authority required to “play their part”, so 

as to ensure that, in the result, compliance with the Directives is achieved.  

 

C. The Fursdon Review 

 

18. The Fursdon Review was commissioned, pursuant to Terms of Reference dated 9 August 2023 

(“the ToR”), with the objective of supporting farmers and those living and working on 

Dartmoor to join together with the appropriate statutory bodies to safeguard and improve its 

long-term management, especially the areas with greatest environmental value, drawing on the 

best available evidence to provide an independent perspective on the management of the 

protected sites on the moor.  

 

19. The ToR specified the scope of the Fursdon Review must include: 

 

 considering recent trends in numbers and types of grazing animals on Dartmoor and 

the influence that this has had on its ecology 

 reviewing the existing ecological evidence base to consider the current management of 

Sites of Special Scientific Interest (SSSIs) and Special Areas of Conservation (SACs) 

across Dartmoor to determine why some sites are seeing improvements and others are 

not, and how lessons might be applied across all sites on Dartmoor 

 considering any lessons to be learned from previous approaches on Dartmoor or 

similar situations elsewhere in the UK by examining comparable case studies, 

considering the different contributing factors in each case 

 making recommendations as to the most effective grazing and management regime or 

regimes to deliver improvements on the protected sites across Dartmoor, so they can 

maintain or achieve favourable condition whilst also contributing to the long-term, 

sustainable delivery of other priorities, such as agricultural production, public access 

and the preservation of cultural and natural heritage 

 advising what’s needed to support the delivery of an effective grazing regime, consistent 

with meeting existing legally binding targets and statutory requirements 

 proposing options focusing on those sites that are currently not recovering or in 

favourable condition 

 

20. Matters which the Fursdon Review had a discretion to consider were: 

 

 establishing the parameters for a grazing and hydrological restoration regime that will 

deliver SSSI favourable condition. 

 recognising the risk of undesirable grass species (Molinia) and scrub predominating if 

grazing is reduced too far and the attendant fire risk associated with this, the co-
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existence of over-grazed and under-grazed areas on Dartmoor and the need to maintain 

overall grazing at an appropriate level to manage these risks 

 the appropriate mix and management of livestock required to graze Dartmoor, 

including the role that should be played by rare or traditional (or both) breeds and the 

minimum population requirements to secure the genetic diversity of the Dartmoor Hill 

pony population 

 identifying the adaptions required to adjust successfully to climate change on Dartmoor 

and any associated implications for the achievement of favourable condition on 

particular sites 

 recognising the important roles that hill farming plays on Dartmoor in contributing to 

community cohesion and food production 

 presenting agro-economic models that would enable farm businesses to deliver SSSI 

favourable condition, identifying and proposing the investment, innovation or 

incentives, or all of these, needed to support farmers in doing so 

 exploring how achieving SSSI favourable condition can be combined with the 

attainment of other desirable public outcomes – maintaining and improving 

biodiversity, managing appropriate public access, preserving Dartmoor’s rich 

historical and cultural environment and protecting its archaeology 

 

21. The scope of the Fursdon Review expressly excluded: 

 

 commissioning primary ecological data collection 

 providing recommendations on the existing legal framework including, but not 

limited to, the Natural Environment and Rural Communities Act 2006, the 

Environment Act 2020 and Agriculture Act 2020 

 considering any changes to existing Commons legislation 

 commenting on landlord-tenant relationships on Dartmoor and those between 

Commons rights holders and Commons owners, which are a matter for negotiation 

between the parties (emphasis added). 

 

22. It did not, therefore, fall within the scope of the Fursdon Review to make recommendations 

relating to the existing legal framework, including DCC’s statutory obligations. 

 

23. The Fursdon Review reported on 12 December 2023 [CB/144-179]. Section 5 of the Fursdon 

Review identified its recommendations and conclusions [CB/171-179]. These were 

summarised in Appendix 1 (with recommendations 11 – 15 relating to Land-use, ecology and 

biodiversity, and recommendations 26 – 34 relating to Grazing and vegetation management). 

 

24. The Government’s Response was published on 10 April 2024 [CB/180-202]. As part of the 

Government’s Response, the Secretary of State agreed with the Fursdon Review’s 

recommendation to “reinforce Dartmoor’s governance through the creation of a Land Use 

Management Group” (“LUMG”) “tasked with developing a multi-functional land use 

framework and a land-use plan for Dartmoor” and announced a commitment to set up a LUMG 
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to act as a forum to build strong relationships between farmers, landowners and commoners, 

and enhance open decision making with effective governance [CB/184] and [CB/188-189].  

 

25. The LUMG is tasked with implementing 25 of the Fursdon Review’s recommendations, 

including the development of a multi-functional land use framework and land use plan for 

Dartmoor [CB/188] and [CB/192-202]. 

 

26. The Chair of the LUMG (Phil Stocker) has now been appointed by the Secretary of State and 

will set the membership of the group in consultation with the Secretary of State. It is anticipated 

that the LUMG will be operational by the end of 2024. The Chair will then report back to the 

Secretary of State in quarterly progress reports. 

 

27. On grazing specifically, the Government recognised that currently, the grazing regime is not 

working for farmers, the environment, food production or visitors. It concluded: 

 

We agree with the Review’s assessment, including the observation that under-grazing 

can be as much of a problem as over-grazing. The key is getting the right grazing (in 

terms of grazing load and species mix) in the right location at the right time of year; a 

challenge which is compounded by grazing on open moorland with animals straying.    

A conservation grazing regime should aim to restore and sustain heathland vegetation 

and diversify plant communities, such as those over-represented by a single species, for 

example, Molinia. It would also need to explore how shepherding can be used to even 

out grazing pressure and address the continuing effect of historic peatland drainage 

[CB/189].   

 

28. These issues and the response to them were then considered in more detail in the Government’s 

Response by recommendation. 

 

29. There was no challenge to the legality of the Fursdon Review or the Government’s Response. 

The Government’s Response remains the policy of the Government.  

 

D. Conclusion 

 

30. The Secretary of State’s position in relation to the Claimant’s Claim is one of neutrality. The 

above is provided, consistent with the Order of Lang J. dated 2 October 2024, by way of a 

contextual explanation of material facts for the benefit of the Court. 

 

CHARLES STREETEN 

FTB 

19 November 2024 
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